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PURPOSE 

1. This memorandum has been prepared by the Scottish Government in accordance with 
Rule 9C.5 of the Parliament’s Standing Orders, in relation to the Forth Crossing Bill.  It 
describes the purpose of each of the subordinate legislation provisions in the Bill and outlines the 
reasons for seeking the proposed powers.  This memorandum should be read in conjunction with 
the Explanatory Notes and Policy Memorandum for the Bill. 

OUTLINE AND SCOPE OF THE BILL 

2. The Bill seeks powers for the Scottish Ministers to construct a new crossing over the 
Firth of Forth to the west of the Forth Road Bridge.  The scheme comprises:  

• the construction of the new crossing and connecting roads to link to the road 
network; 

• the upgrading of existing roads and junctions; and 

• changes to the designation and responsibility of ownership of existing roads. 

3. The major works in respect of the scheme are described in the Bill as principal works 
(being works that are specifically described in schedule 1).  

4. In addition, the Bill provides a power to the Scottish Ministers to construct miscellaneous 
works or do other things that are required ancillary to or in consequence of the principal works.  
In the Bill, the works that enable these miscellaneous things to be done are called ‘the ancillary 
works’ (and are of a type described in schedule 2).  The principal and ancillary works are 
collectively described within the Bill as the Forth Crossing works. 

5. All the other powers in the Bill are required in connection with or to facilitate the 
construction of the new bridge and roads.  In particular, the Bill seeks to grant compulsory 
purchase powers of the land required for the scheme.  This power ensures that the Scottish 
Ministers will be able to acquire the land or rights in land that are required for the works to be 
constructed and operated.  
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6. The Bill seeks also to grant planning permission for the scheme, however, the Bill 
restricts this permission so that it applies only where the works authorised by the Act have 
started within 5 years of the Act receiving Royal Assent. 

7. The Bill is in ten parts: 

• Part 1: Works (which contains 10 sections and introduces 2 schedules) creates the 
statutory framework to allow the Scottish Ministers to construct the works, it 
describes the works and sets out how the works will be undertaken. 

• Part 2: Roads (10 sections and 6 schedules) enables the Scottish Ministers to 
designate roads as trunk and special roads. Additionally, it allows the Scottish 
Ministers to transfer roads to and from the management of the local roads authority.  
It also provides powers to the Scottish Ministers to create or stop up roads and 
accesses. 

• Part 3: Land (9 sections and 1 schedule) provides powers to acquire permanently 
land or rights in land within defined limits and sets a limit of 5 years in order to 
commence the conveyance of land.  This part also provides the Scottish Ministers 
with power to acquire, in specified circumstances, land by agreement. 

• Part 4: Taking title to land (7 sections) sets out the procedure including the 
notification arrangements that the Scottish Ministers have to apply when taking title 
to land. 

• Part 5: Powers to enter and use land (10 sections and 1 schedule) creates powers to 
take temporary possession of land and sets out the purposes for which possession can 
be taken, the notification procedures, what can be done on the land, the duration of 
the possession and the obligations placed on the Scottish Ministers to return the use 
of the land to the owner.  This part also provides powers to enter but not take 
ownership of other land and the procedures that apply. 

• Part 6: Compensation (10 sections) sets out the rights in respect of compensation 
and the procedures to apply where there is dispute.   

• Part 7: Statutory Undertakers (5 sections) sets out the rights and responsibilities of 
the providers of utilities such as water, gas, electricity, sewerage and 
telecommunications services through apparatus that will or may be affected by 
works.  It also provides a mechanism for the Scottish Ministers to compensate 
individuals the costs incurred in connecting their premises to other apparatus.  

• Part 8: Planning permission, listed buildings and conservation areas (4 sections and 
1 schedule) deems planning permission for the works and provides for the relaxation 
of controls in respect of listed buildings so that work affecting those properties can 
proceed without requiring further separate authority. 

• Part 9: Environmental matters (6 sections) sets out the duties of the Scottish 
Ministers to mitigate the impact of the scheme on the environment and to comply 
with code of construction practice and the noise and vibration policy statement.  This 
part also sets out provisions in respect of the control of noise and what matters may 
constitute a statutory nuisance. 
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• Part 10: Miscellaneous (9 sections) includes general provisions concerning matters 
such as the definition of blight (as it relates to the Bill), the certification of plans, 
communication and notice procedures, the application of the Bill to the Crown, 
interpretation of terms used within the Bill and the date on which provisions are to 
come into force.  

DELEGATED POWERS 

8. The Bill contains three provisions with delegated powers: 

• there is provision to enable an order made under the Roads (Scotland) Act 1984 to 
repeal or modify provisions within section 11; 

• the provision under section 76 enables the Scottish Ministers to make supplementary, 
incidental, consequential, transitional, transitory or saving provisions; and 

• Section 79 provides for an order making-power for the commencement arrangements 
of the Bill.  

• These powers are discussed in more detail below.  

9. In deciding which procedure to adopt, careful consideration has been given to the degree 
of Parliamentary scrutiny that is felt to be required for the orders balancing the need for the 
appropriate level of scrutiny with the need to avoid using up Parliamentary time unnecessarily.  

Section 11: Special Roads 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Order made by Statutory Instrument 
Parliamentary procedure: No Parliamentary procedure 

10. Section 11(4) enables the Scottish Ministers to make an order under section 7 of the 
Roads (Scotland) Act 1984 to repeal or modify section 11 of the Bill. 

Reason for taking power 

11. Under section 11 the Scottish Ministers can designate a road as being a special road. That 
is a road which is prescribed for the use of certain types of traffic1.  Schedule 3 to the Bill 
provides a list of roads or proposed roads that the Scottish Ministers may designate as special 
roads and in column (4) to the schedule provides for the classes of traffic that may use the road 
once designated as a special road.   

12. Section 11(4) provides that the special roads designated are treated for the purposes of 
section 145 of the Roads (Scotland) Act 1984 as though they had been included in a scheme 
made under section 7 of the 1984 Act.  The purpose of this provision is so that special roads, as 
designated under the Bill, can attract section 145 of the 1984 Act, allowing a special road 

 
1 A common type of special road is a motorway which is prescribed for traffic which falls within Classes I and II of 
schedule 3 to the Roads (Scotland) Act 1984. 
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designation to be revoked or varied, for instance, by changing the classes of traffic permitted to 
use the road.   

13. The special roads associated with the Forth Crossing works may be designated as such 
under the Bill.  Whilst there is no intention of this administration to revoke or change the 
designation as stated in schedule 3 it is conceivable, for instance, that future legislative changes 
could be made to traffic classes and consequently a road requires a revised designation. 

Choice of procedure 

14. As the roads constructed by the Forth Crossing works are to be integrated into the general 
roads network, any future changes should be in a manner consistent with that applying to special 
roads provided under the 1984 Act.  Section 11(4) therefore ensures that the designation in 
section 11 may be varied in accordance with section 145 of the 1984 Act, which means that 
Ministers may vary revoke or vary by order under section 7 of the 1984 Act.  

15. This general approach attracts the publicity, objection and local inquiry procedures in 
Parts 2 and 3 of Schedule 1 to the 1984 Act (except in the circumstance in section 145(5) of the 
1984 Act).  It also attracts the publication requirements and the right to challenge in Schedule 2 
of the 1984 Act.  We consider that this is sufficient and that there is no reason, following 
completion, for future changes to the designation of the roads associated with the Forth Crossing 
to be done in a manner different to that for other roads under the 1984 Act.  We therefore 
consider that the procedure provided for by section 11(4) is appropriate.   

Section 76: Ancillary provision 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Order made by Statutory Instrument 
Parliamentary procedure: Negative resolution by the Scottish Parliament  

16. Section 76(1) gives the Scottish Ministers powers to make any supplementary, incidental, 
consequential, transitional, transitory or saving provisions required in connexion with or for the 
purposes of giving full effect to any provision of the Bill.  Subsection (2) provides that an order 
for the purposes of subsection (1) can make different provision for different purposes and may 
amend or repeal any other enactment.  An order made under this section is subject, under the 
terms of subsection (3) to negative resolution.  

Reason for taking power 

17. The power allows the Scottish Ministers to make provision for ancillary matters and to 
enable unforeseen circumstances to be addressed which may arise following the enactment of the 
Bill without having to have recourse to primary legislation.  This power has been taken as the 
Bill operates in a complex statutory framework and requires to incorporate or disapply, as the 
case may be, provisions of a number of Acts.  

18. A good example is in respect of compulsory purchase where the Bill ensures that 
compulsory purchase under the Bill is subject to general procedural rules, safeguards and 
requirements regarding compensation, with some specific amendments.  However, that which 
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generally applies is contained in a large and complex body of law known as the compensation 
code2, some of which has been in place since the mid 19th century and which continues to be 
utilised.  It is not a practical option in writing out the entire statutory code within the Bill and 
therefore reference is made within the Bill sections to the application or disapplication of 
provisions in those Acts.  Many of the Acts that are contained within the compensation code 
were passed for the purpose of being incorporated as standard “clauses”.  They only have effect 
if they are referred to and implemented by some other piece of legislation such as the Bill.  
Powers have been taken under section 76 so as to ensure the effective operation of the Bill’s 
provisions where they interact directly through the application or disapplication of provisions 
within other Acts.  They may be needed to ensure the proper technical interaction with this 
legislation, to deliver the policy intentions of the Bill.  

Choice of procedure  

19. The scope of the power under section 76 is restricted.  It can only be used where 
Ministers consider it appropriate to make provisions which are supplementary, incidental, 
consequential, transitional, transitory or saving to the Bill.  The Bill is of limited scope.  The Bill 
is a detailed authorisation for the works in relation to the Forth Crossing.  It is of limited 
geographical extent and is time limited.  In these circumstances we think that negative procedure 
is appropriate procedure for the ancillary powers in this Bill.   

Section 79 – Commencement 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Order made by Statutory Instrument 
Parliamentary procedure: No Parliamentary procedure 

20. Section 79 provides for the commencement arrangements for the Bill. 

Reason for taking power 

21. Section 79(3) provides for the Scottish Ministers to determine when the provisions of the 
Bill are to come into force. This power recognises the need to stage or control commencement.  
It is standard procedure for such commencement provisions to be dealt with by subordinate 
legislation.  It allows for any transitional, transitory or saving provision appropriate to 
commencement.  Whilst the order is not subject to any Parliamentary procedure as such, the 
Subordinate Legislation Committee will have the opportunity to consider the instrument in terms 
of its remit.  

 
2 The compensation code includes such Acts as the Lands Clauses Consolidation (Scotland) Act 1845 (c.19), the 
Lands Clauses Consolidation Acts Amendment Act 1860 (c.106), the Land Compensation (Scotland) Act 1963 
(c.51) and the Land Compensation (Scotland) Act 1973 (c.56). 
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Choice of procedure 

22. In line with general practice, commencement orders will not be subject to any 
Parliamentary procedure. 
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